IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Newport News Division

UNITED STATES OF AMERICA

CEIMINAL ACTION NO.
4:19crd?3

KENNETH R. SPIRITO,

Defendant.

T o T Mo M T T T

Charged24 Felonies
Convicted23 Felonies (Count #21 Not Guilty)
After Sentencing22 Felonies (Count #24 Dismissed)
After Appeal21 Felonies (Count #19 Reversed)




Definitions

FAA Federal Aviation Administration

SEF State EntitlemenfFunding

DOAV Virginia Department of Aviation

VDOT Virginia Department of Transportation

USDOT United States Department of Transportation

PFC Passenger Facility Charge

AlP Airport Improvement Program

RAISE Local Economic Development Group that Subsidizes Airlines
EDA Economic Developmemuthority

PAC Peninsula Airport Commission

PHF Newport News/Williamsburgnternational Airport
SCASD Small Community Air Service Development Grant
PEX PeopleExpress

VAB Virginia Aviation Board




The prosecution accused me of:

Not having authority to set up collateral accounts with the financial institution
Using Virginia State Entitlements (SEF) to collateralize the loan without authority
Using Passenger Facility Charges (PFC) to satisfy the debt obligation of the loan

Using Airport Revenue improperly from the U.S. Department of Transportation (USDOT) Small Community Air Service
Development grant (SCASD)

Not reporting the use of funds to the public and the Virginia Department of Aviation (DOAV)

Falsely reporting to the Federal Aviation Administration (FAA) when asked what funds were used to satisfy the debt
obligation

Lying to the Jury about what funds were used to satisfy the debt obligation, how the airport board made its decisions, and
that the board did not adopt recommendations | made about the structure of the loan guarantee agreement

As you will see In this presentation, none of the accusations are factual.




(In violation of Title 18, United States Code, Sections 666(a)(1)(A) and 2.)

cSt2ye | Az

Allowable per DOAV Program Manual Section 3.1.1.3.2

Not airport revenue. SEFs were used as per DOAV Proge
Manual Section 3.1.1.3.2

City of Newport News transferred this as approved by the
RAISE committee and the Newport News EDA board.

Approved by the PAC on 6/27/13 as part of the SCASD G

PFCs werdlOTused per Kevin Willis of the FAA

Allowable per DOAV Program Manual Section 3.1.1.3.2

Allowable per DOAV Program Manual Section 3.1.1.3.2

| Count | Date {on Amount Description of Transaction Actual Source of
or about) Funds
1 1114 | §720,000.00 Transfer to SEF collateral account State Entitlement
| {account number ending 6589) Funds
2 G114 | $1,280,000.00 | Transfer to SEF collateral account Airport Revenue
(account number ending 6589)
3 61214 | $700,650.00 | Transfer to RAISE collateral account | RAISE Funds
L (account number ending 6619)
4 61814 | $565,000.00 | Transfer to SCASD collateral account | Amrport Revenue
| (account number ending 6597)
5 7/31/14 | $385,000.00 | Transfer to RAISE collateral account | Passenger
- | (account number ending 6619) Facility Charges
6 9/30/14 5460,119.37 | Transfer to SEF collateral account State Entitlement
L  (account number ending 6589) . Funds
7 1070814 | $148,213.96 | Transfer to SEF collateral account State Entitlement
- _ (account number ending 6589) Funds
8 12/08/14 | $26,000.00 Transfer to SEF collateral account Passenger
il (account number ending 6589) Facility Charges

PFCs werdlOTused per Kevin Willis of the FAA

$666,666.66

Allowable per DOAV Program Manual Section 3.1.1.3.2

PFCs werdlOTused per Kevin Willis of the FAA

o | 1272914 Transfer to SEF collateral account State Entitlement
{(account number ending 658%) Funds

10 L/20/15 | $13,000.00 Transfer to SEF collateral account Passenger
{account number ending 658%) Facility Charges

11 4/06/15 | $249.312.79 | Transfer to SEF collateral account State Entitlement
t(account number ending 6389) Funds

Allowable per DOAV Program Manual Section 3.1.1.3.2




(In violation of Title 18, United States Code, Sections 1957 and 2.)

Count

Date {un.i.:rr
about)

Financial Transaction

cSt2ye [/ 21y

N\s

12

12/8/2014

SPIRITO made or caused to be made a $13,993.06 monthly interest
payment on the PEX loan from the SEF collateral account (account
number ending 6589) at TowneBank.

See emall chains dated November 25, 20

November 262014and December 1, 2014

-

13

12/17/2014

SPIRITO made or caused to be made a $11,918.71 monthly interest
payment on the PEX loan from the SEF collateral account (account
ending 6589) at TowneBank.

14

1/2062015

SPIRITO made or caused to be made a $12,971.73 monthly interest
payment on the PEX loan from the SEF collateral account (account
ending 6589) at TowneBank.

15

2/18/2015

SPIRITO authorized or caused to be authorized a $3,229,512.39 principal
payment on the PEX loan from the SEF collateral account (account
ending 6589) at TowneBank.

16

2/18/2015

SPIRITO authorized or caused to be authorized a $299,512.56 principal
payment on the PEX loan from the SCASD collateral account (account
ending 6597) at TowneBank.

17

462015

SPIRITO authorized or caused to be authorized a $250,022.84 principal
payment on the PEX loan from the SEF collateral account (account
ending 6589) at TowneBank.




Statute Charged and Convicted Under

1009. INTENTIONAL MISAPPLICATION

The offense of intentional misapplication is not defined in § 666. Intentional misapplication, however, is not materially
different from the offense of willful misapplication found in 18 U.S.C. § 665.

To prove a willful misapplication violation of 18 U.S.C. § 666(a)(1)(A) the United States must establish the general
elements and the following specific elements:

1. that the defendant, with the intent to defraud, willfully converted or took for his/her own use or benefit or the use
or benefit of another, property; and

2. that property was owned by or under the care, custody, or control of an organization or state or local government
agency protected by the statute.

[cited in JM 9-46.100]

< 1008. Knowing Conversion Without Authority up 1010. Knowledge >

Updated January 21, 2020




e}

10

17

18

20
23,
22
23

24

Mr. Kelleter has correctly pointed out, in a number of these
cases under this statute, the sentences have not been very
long. I think Mr. Samuels pointed out that Congress passed
this statute to deal with theft, fraud, bribery, and other
matters dealing with federal funds, but as we look at this,
there's no theft that went into your pocket.

Now, I think he referred to what went to People
Express, but I think we have to look at that in context.

There's no bribery involved here. The Court doesn't consider

it fraud that you committed. It's the misapplication of

so this is noted that it's seen and objected to, assuming
that Your Honor denies my motion for the zero, but otherwise,
this is the proposed order.

THE COURT:; .All right. You may pass it up.

One thing I didn't clearly say, the one thing that
has been bothering this Court from day one is the motive for
this offense, and the Court does not find that this criminal

conduct and misapplication of funds was motivated by any

personal greed or desire to bhenefit.

Element #1 was never proven. The Judge was
clear thatno fraud was ever committed

Department of Justice Legal Definition

1009. INTENTIONAL MISAPPLICATION

The offense of intentional misapplication is not defined in § 666. Intentional misapplication, however, is not materially
different from the offense of willful misapplication found in 18 U.S.C. § 665.

To prove a willful misapplication violation of 18 U.S.C. § 666(a)(1)(A) the United States must establish the general
elements and the following specific elements:

1. that the defendant, with the intent to defraud, willfully converted or took for his/her own use or benefit or the use
or benefit of another, property; and

2. that property was owned by or under the care, custody, or control of an organization or state or local government
agency protected by the statute.

[cited in JM 9-46.100]

<1008. Knowing Conversion Without Authority up 1010. Knowledge »

Updated January 21, 2020

Carol L. Naughton, Official Court Reporter



Defense Evidence For Counts #1, 6, 7, 9 SEFs

3111 State Entitlement Funds From the CAF, state enfittement funds are allocated
annually to sponsors of airports that have scheduled air camier service in accordance with Code
of Virginia §58.1-6358.A3. This allocation is based on each airport's enplanements az a
percentage of all air camier airport enplanements within the state during the previous calendar
vear. Initial calculations will be made using the draft annual enplanement data published in
Fad's Passenger Boarding and Air Cargo Data, which is extracted from the Air Camier Acthvity
Information System provided by the Research and Innovative Technology Administration of the
Bureau of Transportation Statistice. The percentages will be revised when the final annual
enplanement data is publizhed. Code of Virginia §58.1-635.A3a specifies that no air camier
girport =hall receive less than 350,000 or more than 32 million per fiscal year in state entitlement
funds.

When an air camier airport sponsor has unobligated state entittement funds at the end of a fiscal
year, the unobligated funds are added to the balance of state enfittement funds awarded to the
sponsor for the following fiscal year.

Sponsors eligible for state enfitement funds must submit a Commonwealth Airport Fund
Enfitlement Utilization Report for YAB approval each wear in order to qualify for state
dizcretionary funding. These repors provide an annual accounting of the previous fizcal year's
state entitlement fund expenditures. Ulilization reports shall be filed within 30 calendar days

DA Airport Program Manual a1 effective November 2013

3.0 Funding for Airport Projects

after the close of the fiscal year. The DOAY form must be used for reporting by sponsors.

Reporting submitted on other forms will be retumed to sponsors.

DoAY reviews the reporiz and makes recommendations to the VAB. Following VAB action on
the reports, DOAY will notify sponsors of the VAB's decisions regarding the ufilization reports. If
a sponsor does not submit an entitlement ulilization report and subseguently requests siate
dizcretionary funds, all prior unreported expenditures will be assumed to be outzide of normal
project expenditures and treated as deseribed in 3.1.1.3.2 Projects Outside of Momal
Expenditures.

Virginia State Entitlements (SEF)
&
Entitlement Utilization Report (EUR)

Note the beginning of the highlighted teatL ¥+ I
sponsor does not submit an entitlement utilization
NB LJ2 NIi X é¢ ®

EURSs are NOT required to be submitted each year
unless you are requesting discretionary funds.
Technically, if an airport had no intention of requesti
discretionary funds, the EURs did not have to be
submitted (Virginia Inspector Genergaslide 13).



Virginia State Entitlements (SEF) Defense Evidence For Counts #1, 6, 7, 9 SEFs

&
Entitlement Utilization Report (EUR)

3113 Air Carrier Utilization of State Entittement and Discretionary Funds It is the
expressed intent of the VAB that an air camier airport sponsor totally obligates its state
entitlement funds prior to that sponsor receiving any state discretionary fund allocations. These
funds include unexpended state entitlement funds from previous fiscal years, interest earned on
state entitlement funds, and passenger facility charges used to reimburse state entitlement fund
accounts.

DOAV encourages sponsors to use other available federal, state, and local funding options,
such as passenger facility charges, before applying for state discretionary funds. If a sponsor
uses state entitlement funds for a project and later receives reimbursement for the project from
passenger facility charges, the sponsor must credit its state entitlement balance with the
reimbursement amount. The passenger facility charge reimbursement must be recorded on the
annual Entitlement Utilization Report.

If a sponsor of an air carrier airport needs state discretionary funds to meet capital needs, the
sponsor must file a six-year Airport Capital Improvement Plan with DOAV, denoting how the
state entitlement and discretionary funds will be used.

The sponsor determines the expenditure of state entitiement funds; however, it is the VAB's
intent that these funds be used as the state’s share of costs for eligible federally funded
projects. As the VAB approves state entittement utiization reports each fiscal year, the VAB's
actions regarding the expenditure and commitment of an airport’s state entitliement funds will be
used by DOAV as a basis for recommendations to approve or disapprove allocations of state
discretionary funds for eligible projects.

PFCs are allowed to be converted tc
SEFs. Once the PFCs are converte
to SEFs, they aldOT PFCs.
However, Assistant U.S. Attorney
Brian Samuels thinks they are PFC:
despite the FAA and the DOAV
opining that they aréNOT.



Defense Evidence For Counts #1, 6, 7, 9 SEFs

3.1.1.3.2  Projects Outside of Normal Expenditures  Certain projects not listed or generally
described in this manual have been determined to be outside of normal project expenditures. If
the sponsor of an air carrier airport uses state entitlement funds for such a project, the state’s
share of the project cost will be counted against new requests for state discretionary funding.
DOAY will maintain an accounting of project activity outside of normal project expenditures.
When a sponsor for an air carrier airport requests state discretionary spending, the balance In
the accounting will be deducted from the state’s share of the requested project. Projects will be
retained in the accounting until they are deducted from a state discretionary project request or
they have been on record for six fiscal years, at which time the projects will be removed from
the accounting.

DOAV Airport Program Manual 3-3 effective November 2013

3.0  Funding for Airport Projects

Projects that are considered outside of normal project expenditures include, but are not limited
to:

« aviation promotion projects

« air service development projects

« landside passenger shuttles

« recurring operational costs

« airport personnel salaries and benefits

3.1.1.3.2 clearly outline the penalty
t2NJ dzaAy 3
OELISYRAUGdZNE &£ @

The penalty iNOTbeing criminally
charged and convicted under 18US
666 (a)(1)(A) or for misapplication
and money laundering.

¢tKS aSOGA2Yy S@SYy
servicedevelopmentLINR 2 S O
dzy RSNJ 6§ KS &aSOuA?2
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Survey of Virginia Airports and EUR Submissions
(Source: 213-17 Email from an Airport Employee)

AIRPORT EUR2016 EUR2015 EUR2014 EUR2013 EUR 2012 EUR 2011 EUR 2010 EUR 2009
PHF 10/13/2016 10/13/2016 7/28/2014 4/28/2014** 4/28/2014** no date nodate 10/15/2009
IAD 9/9/2016  7/16/2015 7/17/2014 7/23/2013 7/10/2012

SHY 9/23/2016 7/29/2015 7/15/2014 7/25/2013 8/27/2012 8/9/2011 8/6/2010 8/12/2009
LYH 9/23/2016 9/11/2015 9/10/2014 9/12/2013 7/11/2012 7/13/2011 7/15/2010 10/15/2009
ORF 9/30/2016 nodate 7/23/2014 5/9/2014 5/9/2014 11/1/2011 7/27/2010 7/16/2009
RIC 12/16/2016 11/2/2015 7/11/2014 7/19/2013 8/2/2012 7/28/2011 7/27/2010 7/15/2009
ROA draft 11/5/2015 11/3/2014 4/28/2014** 8/10/2012 7/15/2011  7/16/2010 7/17/2009
CHO hone none 10/1/2014 5/9/2014 8/6/2012 7/19/2011  7/8/2010 7/14/2009

Every airport has been late on submissions of EURs
51% of the submissions over the last 8 years were LATE
PHF not the only airport to submit an EUR in another FY year (ORF and CHO)

**revised 4/28/14 (counted as late but may have been originally submitted on time but not approved)

As noted in the above chart, it was not uncommon to submit the EUR late or even not at all (ORF and C



Swain, J. Michae! (DOAN)

Fa: $1.230 M State Entitlement Swap

Earl,

Defense Evidence For Counts #1, 6, 7, 9 SEFs

Both the DOAV and VDOT audit team

<

The short answer iz "MNao®.

Dua to DOAV's limited control over the use of state entitlement funding the Virginia Aviation Board technically approves onby
entitlemeant fund "sxpenditurez” and only after a project iz indicated az Gomplsted under Saction Il of the Entitlemeant Liilization
Raport. The Board does not pre-approwe entitlement funding for planned projects.

5o there was no Concourss B project coordination with DOAY and we had no idea of the funding breakdown. DIOAV's review and
WAB approval of the uzs of state entitlemeant funds iz curmently restricted to project eligibilfy and state funding percentage after
projact complation.

Mlika
Sant from my iPhone

©On May 11, 2017, at 2:04 PM, Parks, Eard (VDOT) <Ear. Parksivdot virginia.gome wrote:

Mike,

| believe we have discussed this briefly earlier but, the PAC when setting up initial funding
of their Guaranty Accounts did not have enough State Entitlement funding. They
transferred other PAC funds totaling $1,280,000 into the Concourse B project as a PAC
contribution and then transferred out 51,280,000 of State Entitlement funds which were
then used as part of the loan guaranty. The PAC records for the Concourse B project
reflect the 51,280,000 transfer and the FY15 Entitlement Utilization Report properly
reflects the $1,280,000 transfer in the Air Service Development and Concourse B
Renovations reported state funds expended.

Accordingly, the transfer appears questionable but | am not seeing where they have
actually violated any policies and procedures | am aware of. Would the substitution of
51,280,000 in PAC funds for 51,280,000 in State Entitlement and then subsequent
transfer of the $1,280,000 to the loan guaranty violate any type of DOAV policy?

Thanks,

Earl Parks
VDOT Assurance and Compliance Office

acknowledge that the SEF transfer of
$1,280,000 didNOTviolate any law or

policy0 ¢ KS & K2 NI [



Defense Evidence For Counts #1, 6, 7, 9 SEFs

international business ravel surveys and provided information comparing the Lynchburg Fegional Afrport
with other sirports in the contract tower program and neighboring airports in Virginia. Mr. Courtmey
outlined the airport’s request to wblize the airport’s state enttement funds for tower operations without the
three-year penalty. The request inchides propesed conditions that the nilization of airport’s enttlement
fimds would be on an emergency, temporary basis for a penied of up 1o one year, the nse of the airport’s
entitlement funds would cease npon the restoration of federal funding. and the zirport’s state endilemeant

Virginia Aviation Board funds would be ntlized at the 30020 percentagze split according fo the standard formoula for enttlemeant only
Mesting Minutes projects. It was notad that the airport had an availsble state entsitlemnent fund balance of over $600,000 and

The Virginia Avistion Board (VAE) held a meeting on Wednesday, April 10, 2013, at the Eirkely Hotel and the estimated cost fo operate the tower would be Fl-l:l,ﬂm pErII:I.':I-I:I.ﬂ:L Mr. Cl:l'lmﬂ'j" shared informaton on
Conference Center, 2000 Candler Momntain Foad, Lynchburg, Virginia, 24502, The meeting was broadcast through the aiTport’s use of state entitlement and discretionary since 1998, with discretionary funds only being
video streaming, and the video is available throuzh the website for the Virginia Deparmment of sviation (DOAV), sought three of those years, and the capital improvement plan for Fiscal Years 2014 to 2018, He highlizhred
v doav. virginia.gov. major concems ovel the tower closure, including the loss of efficiency; impacts on neighboring airports;
MEMEERS loss of jobs, operating revenues, capital fimds and Part 139 certification if the existing airline service was .
Jom V. Mazza. Jr. Ch lost; and challenges to recriing 3 second airline and atracting mche services. It was noted that the Virgima LynChburg Alrport
Rnbm'&mh:;ml Prossnt Auport fS}'srem E:unumic_ I.m.p:act Stdy reporied that the Lynchiwrg R.Egunalﬂ.l.rp-urt i_:nnm'bmed il!:ll
Fobert H Haln Ir., Region? Absent million in anmal economic activity fo the area and the tower supports the aitport’s ability to offer a diverse requested to have
Alex N. Vogel, Region 3 Absent array of aeronautical services.

Thomas E. Inman_ Region 4 Presant
D Tomgiegs  rem the penalty of 3yrs
Richard -““kh”:r oo SeEn 4. WAB Action Jobn V. Mazza Jr., . c
CRolP LS RgmT P Chasirman (it was 3yrs during
OTHER ATTENDEES . . .

) Mr. Inman made 3 motion that the board not deviste from the policy stated in section 3.1.1.3.2 Projects
Lo L. Pound Orffice of the Anorney General Mhitside of M IE % of flan i Wm!- i Thi sorondod the wation. Seversl thIS tlme) Wa|Ved.
DOAV staff, state government representstives, city representatives, and other interested parties were also prasent. points of discussion followed. The intent Was to use
1 Callto Order ooV M=, B Mr. Franklin asked for clarification that the request was for 2 one time waiver of this airport only znd the HIRE P

_ _ © process for applying the penalty according to policy. Mr. Courmey confirmed this was 2 one-time request SEFS for an Inltlatlve

The chainman called the meating to order at 11:00 am. for the Lynchiner g Fegional Airport. . Swain, DAY, explained thart the three-yesr period begins at the

2. Apenda spproval Tohn V. Mazzs, I E!dnf?leﬁscﬂ]wmﬁiﬂn.mmﬁﬂmﬁmdsm;pmtmmﬁmmmMgpmm that WOUld have
Chairman eligibility. The total of such entfiflement funds spent by an airport and reported on the anneal Entiflement . .
. i Utilization Report are counted against any requests for state discretionary funds made by the airport for three resulted in belng
agenda was spproved with 5o changes. years or until the amonnt is recovered, whichever happens first. 5

3. Consultation with Counse] (If nesded) Jobn V. Mazzs Jr. pena“ZEd under

Section 3.1.1.3.2.

Mr. Mazza apnounced that consultation with counsel was not nesded; therefore, the mesting would continue.

4. Lynchburg Fegional Airpor: Presentation Mark F. Courtney
LYH, Airpor Director

Mark Courtney thanked the board for meeting to consider the issue facing the Lynchburg Regional Awport
and the request to use state enfitlement fimds to operate the tower without the fotre loss of state

Mr. Courmey opened his presentation with remarks on the nnprecedented simation created by FAA s closurs
of contract air wraffic conmal towers and concerns on the related loss of efficiency. He sTessed the need for
temporary compensation until a permanent federal fimding sobotion is foumd. Mr. Courmey provided
background information on the aitport, noting that the airport serves an M54 population of 255 000 with US
Airways Express operating 12 deparmres and arrivals daily. He shared results from 2012 passenger and

This was not permitted as evidence for the jury to see and use for its deliberations.



